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STATEMENT OF CASE. 


On November 21, 1914, petitioner, Wishkah Log- 
ging Company was adjudged a bankrupt in the Dis- 
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trict court of the United States for the Western Dis- 
trict of Washington, Southern Division. Prior and 
within four months to such adjudication and in the 
Superior Court of Washington for Grays Harbor 
County, F. R. Archer, Respondent, was appointed 
Receiver of the Wishkah Logging Company. On 
April Ist, 1915, said F’. R. Archer, as Receiver in the 
state court filed his proof of claim in the sum of 
$256.20 (Tr. pp. 10-11). Subsequent to the adjudica- 
tion, and on the 16th day of July, 1915, Grays Harbor 
County, by its Prosecuting Attorney, filed a proof of 
claim for taxes in the sum of $499.15 (Tr. pp. 12-138). 
There came into the hands of the Trustee of said pe- 
titioner, the sum of $300.00 (Tr. pp. 13-14). There- 
after upon the petition of the Trustee of said bank- 
rupt, the Referee in Bankruptcy, W. H. Tucker, al- 
lowed as expenses and costs of administration various 
amounts, to-wit: the entire amount of the fund which 
eame into the hands of the Trustee (Tr. pp. 17-18). 
Thereafter, and upon petition for review to the Dis- 
trict Court for the Western District of Washington, 
Southern Division, the claim of F'. R. Archer, as Re- 
ceiver in the State court, in the sum of $256.20, was 
allowed as a prior and a first charge against the as- 
sets in the hands of the Trustee (Tr. pp. 16-17). 


It will be seen that the allowance to the Receiver 
in the state court practically exhausts the entire fund 
in the hands of the Trustee, and leaves for distribu- 
tion by the bankruptcy court for expense and costs of 
administration only the sum of $43.80. It further 
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appears from the record that the sum allowed by the 
Referee in the first instance (Tr. pp. 17-18) will ex- 
haust the entire fund, and will leave nothing for the 
payment either of taxes or the expenses and claim of 
the Receiver in the state court. 

The question is then squarely presented: Does 
the claim of the receiver in the state court for ser- 
vices beneficial to the estate and rendered within 
four months of the adjudication of bankruptcy have 
priority of payment to either taxes legally due and 
owing, or expenses and costs of administration of the 
bankruptcy court? 


If this question is answered in the affirmative, 
then the judgment of the lower court is correct; if 
in the negative, then the Judgment should be re- 
versed. 

The taxes for which claim is made by Grays 
Harbor County were due, unpaid and delinquent on 
property of the bankrupt on and prior to its adjudi- 
cation as a bankrupt. 

The fund was created by a sale in the bank- 


ruptcy court, and has never been in possession of the 
Receiver. 

The payment of either taxes or costs of adminis- 
tration will exhaust the fund and the payment of the 
Receiver’s claim will leave less than enough to pay 
the filing fee, so that the question of priority is 
squarely before the court in this case. 


ASSIGNMENT OF ERROR. 


The Court erred in decreeing the claim of the 
receiver in the State Court superior to taxes. 
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The Court erred in decreeing the claim of the 
receiver in the State Court superior to the costs and 
expenses of administration in the Bankruptcy Court. 


ARGUMENT. 


The lien of the Receiver was annulled by reason 

of the adjudication of bankruptcy. 
Sec. 67 H', Bankruptcy Act 1898. 

‘“The appointment of a Receiver for an insolvent 
was an act of bankruptcy, (Sec. 3 (4) Bankruptcy 
Act 1898, Amended 1903), and it could not have been 
intended that the very act which put the insolvent 
into bankruptcy should withdraw the property from 
distribution.”’ 

Randolph vs. Scruggs, 10 Am. Bank. Rep. 1. 

State courts do not have concurrent jurisdiction 
with courts of bankruptcy. 

Inre Watts & Sacks, 190 U.S. 1. 
Loveland on Bankruptcy, 4th Ed. p. 149. 


U.S. Fidelity & Guaranty Co. vs. Bray, 220 
U.S. 205; 28 Am. Bank. Rep. 207. 


The receiver in a state court presents his claim 
and proves the same as a general creditor and asks 
that it be preferred. He has only a PROVABLKI 
debt entitled to priority over general creditors. 

Randolph vs. Scruggs, 10 Am. Bank. Rep. 1; 
190 U.S. 533. 

Loveland on Bankruptcy, 4th lid. p. 140. 

In re Rogers, 88 Am. Bank. Rep. 723. 

In re Standard Fullers Earth Co. 26 Am. 
Bank. Rep. 563. 
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In re Amoratis, 24 Am. Bank. Rep. 567. 

In re Goldberg, 16 Am. Bank. Rep. 521. 

In re Sage, 35 Am. Bank. Rep. 456 (Advance 
Sheets). 

Section 64, Sub-sections A and B, 1, 2, 3, 4 and 5 
set out what claims have priority, and the order of 
payment. The claim of the Receiver in a state court 
is placed in Sec. 64 B5. 

Collier on Bankruptcy, 10th Edition, page 913. 

Loveland on Bankruptcy, 4th Edition, page 
Ms 3, 

5 Cye. 386, Note 34, 1913 Cyc. Annotations to 
same. 

Remington on Bankruptcy, Vol. 2, Sec. 2196. 


If there is not sufficient funds to pay all priority 
debts the last class in order abates first. 
Collier on Bankruptcy, 10th Ed. 887. 
Hence, taxes and costs of administration will 
be paid before the claim of the Receiver. 
Taxes must be paid first: 


Inre Grenard Lith. Co. 19 Am. Bank. Rep 744. 

In re Wiseman, 24 Am. Bank. Rep. 150. 

In re Prince & Walter, 12 Am. Bank. Rep 675. 

In re Wenatchee Orchard Co. 32 Am. Bank. 
Rep. 369. 

City of Chattanooga et al vs. Hill, 15 Am. Bank 
Rep. 195. 

Guaranty Title & Trust Co. vs. Title Guaranty 
& Surety Co. 224 U.S. 152; 27 Am. Bank. 
Rep. 873. 
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Delahunt vs. County of Oklahoma, 35 Am. 
Bank. Rep. 157 (Advance Sheets). 
Taxes must be paid regardless of security. 
Remington on Bankruptcy, See. 2163. 


‘The tendency has been to construe sub-sec- 
tion ‘a’ as putting taxes in a different and 
really higher class than the debts enumerated 
in sub-section ‘b’; this is probably the law.’’ 

Collier on Bankruptcy, 10 Ed. 889. 

The trustee must pay taxes on exempt property: 

In re Tilden, 1 Am. Bank, Rep. 300. 

In re Baker, 1 Am. Bank. Rep. 526. 


The trustee must pay taxes on property relin- 
quished: 
Hecox vs. County of Teller, 28 Am. Bank Rep. 
O20. | 
Taxes must be paid on property which never 
came into the possession of the trustee: 
City of Waco vs. Bryan, 11 Am. Bank. Rep 481. 


A corporation tax due the state, there being no 
property in the state, is entitled to priority of pay- 
ment. 

New Jersey vs. Anderson, 203 U.S. 484. 

Taxes must be paid out of the general fund, 
though the only one bencfited is the mortgagee, pur- 
chaser, ete¢.: , 

Remington on Bankruptcy, Sec. 2147. 

The costs of administration, section 64, sub-di- 
vision A. 1, 2, and 3, will be paid before the claim of 
the Receiver in the state court: 
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In re Rogers, 8 Am. Bank. Rep. 723. 

In re Standard Fullers Earth Co. 26 Am. 
Bank. Rep 563. 

Randolph vs. Scruggs, 10 Am. Bank. Rep. 1. 


The court below based its decision on the cases 
of Randolph vs. Scruggs, supra, and in re Chase, 10 
Am. Bank. Rep. 677. One of the questions involved 
in Randolph vs. Scruggs, was whether an assignee 
had a preference over general creditors, in fact that 
was one of the particular questions certified. The 
certificate in that case sets forth the following: 


‘‘The appellants asserted and claimed that 
each of said items constituted a prior charge up- 
on the assets, and asked to have the same paid 


by the trustee in preference to unsecured cred- 
itors.’’ 


This case must be considered in the light of this 
contention. It only goes so far as to hold that the 
claimant has a preference, not a lien, and as a prefer- 
ence it must be placed under Section 64b5. The pre- 
cise question at bar was not considered or determin- 
ed in that case. 


In the Scruggs ease it is held that the claim of 
a receiver for professional services prior to bank- 
ruptey may be preferred in the right of an assignee 
or receiver as against general creditors, but in that 
case the court says: 
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“If by declaring the assignment an act of 
bankruptcy the statute means that the convey- 
ance shall not be effectual against the bank- 
ruptcy proceedings, as is agreed, the natural and 
simple construction is that it means that the 
deed shall be voided as a whole when the trus- 
tee takes the goods. The cases which we have 
cited and others under solvent and bankruptcy 
laws, evidently take that view. It follows that 
the appellant can assert. no preference by way 
of lien under the deed.’’ 


The opinion in the Chase case, supra, was writ- 
ten, with the exception of the last paragraph or two, 
before the Scruggs case, supra, was decided, and the 
part so written is not in accord with that case and is 
against the weight of authority. It being held in 
the Chase case that the assignee had a lien under the 
deed, and Louisville Trust Co. vs. Comingor, 184 U.S. 
18, is cited as so holding. The Cominger case only 
decided that an adverse claimant could not be dispos- 
ed of summarily, but that there must be a suit to re- 
cover. 


The case of Standard Fullers Earth Company, 
supra, involves all the features of the case at bar, ex- 
cept that it does not appear that the payment of 
either claim would exhaust the fund. The Randolph 
case was considered therein and held to support the 
opinion of the court that the cost of administration 
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must be paid before the claim of a receiver. Cases 
and authorities are exhaustively set forth. 


If it be possible for the insolvent or the state 
court to incumber an estate within four months prior 
to the bankruptcy, as the lower court held in this 
case, the result would be to make the bankruptcy act 
a dead letter, ineffectual, and of no benefit to insol- 
vents in estates So incumbered where there would not 
be sufficient additional funds to defray the costs of 
bankruptey. It would be possible for every insol- 
vent to charge his estate and possibly prefer a cred- 
itor by means of these costs and expenses in the state 
court. 


It is the contention of the trustee in this petition, 
first, that the necessary expenses in the bankruptcy 
court are a first and prior charge against the assets 
and are superior to those incurred and fixed in the 
state court, and second, that in all events, taxes due 
the County of Grays Harbor must be first paid. 
There is some authority for the statement that the 
trustee is personally lable on his bond for taxes law- 
fully assessed and not paid, there being sufficient 
funds realized from the estate to discharge the taxes. 


Matter of Monsarrat 25 Am. B. R. 820. 


If the trustee’s contention regarding the pay- 
ment of the costs of administration and expenses of 
bankruptcy is not well taken, we are still firmly con- 
vineed that all authority holds that taxes are a first 
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charge and are prior and superior to any costs or ex- 
penses no matter where incurred. 


For the reasons above set forth, we think the 
court above in error, and feel that the case should 
be remanded with instructions that the receiver’s 
claim be adjudged junior to both taxes and costs and 
expenses in the Bankruptcy Court. 


Respectfully submitted, 


G. R. SNIDER. . 
T. B. BRUENER. 


